STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

W LLI AM J. BURKETT,
Petitioner,
Case No. 07-2827

VS.

DEPARTMENT OF FI NANCI AL
SERVI CES,

Respondent .
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RECOVMENDED ORDER

Pursuant to notice, a final hearing was conducted in this
case on Septenber 25, 2007, in Tallahassee, Florida, before
Adm ni strative Law Judge R Bruce MKi bben of the D vision of
Adm ni strative Hearings (DOAH).

APPEARANCES

For Petitioner: WIIliamJ. Burkett, pro se
10177 Sailw nds Boul evard, South
Unit J101
Largo, Florida 33773-2375

For Respondent: Bruce Pel ham Esquire
Robi n Levy, Law derk
Departnment of Financial Services
612 Larson Buil di ng
200 East Gaines Street
Tal | ahassee, Florida 32399-0333

STATEMENT OF THE | SSUE

The issue in this case is whether Petitioner's application
for licensure as a resident life, variable annuity, and health

i nsurance agent shoul d be deni ed or approved.



PRELI M NARY STATEMENT

Petitioner filed an application to obtain a |license as a
resident |ife, variable annuity, and health insurance agent on
or about Cctober 5, 2006. The application was denied by the
Department of Financial Services (the "Departnment”) on the basis
that Petitioner was not trustworthy.

A unil ateral pre-hearing stipulation was filed by the
Departnent. At the final hearing held in this matter
Petitioner represented hinself and was the only w tness call ed
to testify. Petitioner offered no independent exhibits into
evi dence but stipulated to and adopted Respondent's three
exhibits. Respondent did not call a witness to testify at final
hear i ng.

A Transcript of the final hearing was filed at DOAH on
Cct ober 5, 2007. The parties were given ten days fromthe
filing of the Transcript at DOAH in which to submt proposed
recommended orders. Both parties tinely filed Proposed
Recommended Orders, and they were dul y-considered by the
undersigned in the preparation of this Recommended O der.

FI NDI NGS OF FACT

1. Petitioner is a 71-year-old man, who has been |icensed
to sell insurance since 1974. He was licensed in the State of
OChio to sell variable annuities, life, and health i nsurance; the

sanme |icense he is now seeking in the State of Florida.



2. The Departnent is the governnental agency responsible

for, inter alia, licensing and nonitoring persons wishing to
sell insurance in the State of Florida.
3. Petitioner obtained a license to sell insurance in the

State of Chio in 1974. He made his living selling insurance and
expressed an appreciation of his occupation as being very
fulfilling. He wishes to continue selling insurance at this
tinme.

4. While residing in Chio, Petitioner began selling
[imted partnerships in cable funds for an entity called CabTel.
Bef ore doing so, Petitioner inquired of the GChio Departnent of
Securities whether he would need a securities |license to market
the cable funds. He was told no such |icense was required as
I ong as his enployer (CabTel) duly-registered the funds.

5. CabTel would purchase the rights to sell cable services
in small towns, trailer parks, and other areas around the m d-
West. These rights woul d be packaged in individual "funds,"
whi ch were nunbered. Petitioner sold limted partnerships in
funds fromfive different groups of cable funds nunbered XXV,
XXVI, XXVI1, XVIl1l, and XXI X. Each of those funds was dul y-
regi stered by CabTel, and Petitioner's sales of those limted
partnerships are not a concern. However, for some reason,

CabTel then failed to register cable funds nunbers XXX and XXXI.

Petitioner has not been able to ascertain from CabTel why the



funds were not registered. The owner of CabTel, a M. WIson,
has not returned Petitioner's repeated tel ephone calls.

6. During his residency in Chio, Petitioner sold limted
partnerships to the two non-regi stered cable funds. He was not
aware the funds had not been registered and, in fact, presuned
that they were registered just Iike the prior groups of funds.
It was CabTel's responsibility, not Petitioner's, to register
t he funds.

7. Then, during cal endar year 2000, Petitioner noved to
Florida. Upon arrival in Florida, Petitioner applied for and
was i ssued a non-resident license to sell variable annuities,
life, and health insurance. H's application for |icensure was
full and conplete at that tine.

8. In January 2003, the State of Ohio sent Petitioner a
Notice of Intent to issue a cease and desi st order, requiring
himto stop selling [imted partnerships in the cable funds.
| nasnmuch as Petitioner had resigned from CabTel and had no
intention to sell additional partnerships, he agreed to a
Consent Order with the State of Chio. The Cease and Desi st
Order was entered on February 23, 2007. The Order gave
Petitioner a right to appeal, but he did not do so because he
was in agreenment with the ternms of the Order, i.e., that he stop
selling the limted partnerships. Meanwhile, Petitioner

continued to I egally sell insurance in Ghio and Fl ori da.



9. Despite Florida regulations requiring himto do so,
Petitioner failed to notify the State of Florida concerning the
Cease and Desist Oder entered in Chio. There is no evidence in
the record as to why Petitioner failed to notify the State of
Fl ori da about the Chio Consent Order. Florida then offered
Petitioner a settlenent stipulation for Consent Order wherein
Petitioner would admt he had failed to provide notice and agree
to pay a fine of $500. Petitioner agreed to the stipulation and
duly-paid the fine. The Florida Consent Order stated that it
was intended to "resolve all issues which pertain to the matters
raised in the Departnment's investigation.” Under the Consent
Order, Petitioner's license renmained in force and effect.

10. On Septenber 15, 2005, the State of Chio issued a
second Consent Order. This one permanently revoked Petitioner's
license to sell insurance in Ohio (based on the sanme issues as
in the previous Consent Order). Petitioner initially chall enged
that Consent Order. Petitioner then made the decision to remain
permanently in Florida, so he withdrew his challenge to the
revocation of his Chio |license.

11. As aresult of losing his Ghio |icense, Petitioner was
no |l onger eligible for a non-resident license in Florida. He
therefore applied for a resident |license so he could continue to
sell insurance in this state as he had been doi ng since 2000.

12. The Departnent denied Petitioner's |icense application

on the basis of three cited statutory sections:
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Sections 626. 611, 626.785, and 626.831, Florida Statutes (2007).
No testinony or evidence was introduced at final hearing to
expl ain facts which woul d make those statutory references
pertinent to this case. It may be reasonably inferred that the
entry of two consent orders in Chio fornms the basis for the
Departnent's action.

13. Petitioner's unrefuted testinony at final hearing is
credible. Hi s deneanor and frankness |ead to the concl usion
that his inproper sale of securities in Chio was unintentional,
excusabl e, and absent any intent to deceive or m slead anyone.

14. Petitioner has admtted all aspects of his |icensure
history in Chio to the Departnent. He has voluntarily paid the
fine inposed by the Departnment for failing to tinely disclose
t he existence of the Chio Consent Order. There has been no
showi ng of untrustworthi ness by the evidence presented at final
heari ng.

15. There is no credible evidence in this proceedi ng that
Petitioner's actions in Chio and/or Florida indicate a | ack of
trustworthiness. To the contrary, Petitioner's actions were at
wor st negligent or due to carel essness.

CONCLUSI ONS OF LAW

16. The Division of Adm nistrative Hearings has
jurisdiction over the parties to and the subject matter of this
proceedi ng pursuant to Section 120.569 and Subsection 120.57(1),

Fl orida Statutes (2007).



17. Petitioner has the burden to prove entitlenent to a

i cense by a preponderance of the evidence. See Departnent of

Banki ng and Fi nance, Division of Investor Protection v. Oshorne

Stern and Conpany, 670 So. 2d 932 (Fla. 1996); Ferris V.

Turlington, 510 So. 2d 292 (Fla. 1987); and Pou v. Departnent of

| nsurance and Treasurer, 707 So. 2d 941 (Fla. 3d DCA 1998).

18. The follow ng provisions of the Florida Statutes,
taken directly fromthe Departnent's Notice of Denial in this
case, are relevant to this matter:

[ Subsection] 626.611 G ounds for conpul sory
refusal, suspension, or revocation of
agent's, title agency's, adjuster's,
custoner representative's, service
representative's, or nmanagi ng general
agent's |icense or appointnment. "The
departnment shall deny an application for,
suspend, revoke, or refuse to renew or
continue the |license or appointnment of any
applicant, agent, title agency, adjuster,
custoner representative, service
representative, or managi ng general agent,
and it shall suspend or revoke the
eligibility to hold a license or appoi ntnent
of any such person, if it finds that as to

t he applicant, |icensee, or appointee any
one or nore of the follow ng applicable
grounds exi st:

(1) Lack of one or nore of the
qualifications for the license or
appoi ntnent as specified in this code.

(2) Material msstatenent,

m srepresentation, or fraud in obtaining the
license or appointnment or in attenpting to
obtain the |icense or appointnent.

[* * *]



(7) Denonstrated |ack of fitness or
trustworthi ness to engage in the business of
i nsurance. "

[ Subsection] 626.785 Qualifications for
license. "(1) The departnent shall not
grant or issue a license as life agent to
any individual found by it to be
untrustworthy or inconpetent, or who does
not nmeet the follow ng qualifications:”

[* * *]

[ Subsection] 626.831 Qualification for
license. "(1) The departnent shall not
grant or issue a license as health agent as
to any individual found by it to be
untrustworthy or inconpetent,

19. Respondent attenpts to infer fromits reading of the

statutes that Petitioner's actions are, ipso facto,

untrustworthy in nature. Even though an agency has broad
discretion to interpret statutes which it admnisters. See Pan

Anmerican World Airways, Inc. v. Florida Public Service

Conmi ssi on, 427 So. 2d 716, 719 (Fla. 1983). There is no

factual basis in the instant case on which to equate
Petitioner's actions with untrustworthiness as used in the

af orenenti oned statutes. Respondent did not show any ill intent
on the part of Petitioner, nor did Respondent present any
testinmony to even insinuate that Petitioner's actions were
sonmehow done know ngly. The statutes require a show ng of
untrustwort hi ness based on a person's actions, not sinply based

on the agency's whim



20. Respondent in its Proposed Recommended Order cites to

Nat el son v. Departnent of |nsurance, 454 So. 2d 31 (Fla. 1st DCA

1984), for the proposition that the Departnent may interpret its
governing statutes to arrive at a concl usion of
untrustworthiness in the instant case. The cited case refers to
intentional, crimnal actions on the part of the applicant. In
this case, there was an unintentional n stake made by
Petitioner, foll owed by acceptance of and acqui escence to the

i nposed sanctions. That behavior did not rise to the |evel of
"untrustworthi ness" as contenplated by the statutes. As stated

by the Court in Werner v. State of Florida, Departnent of

| nsurance and Treasurer, 689 So. 2d 1211 (Fla. 1st DCA 1997), a

finding of lack of fitness or trustworthiness "contenplates nore
than a solitary lapse.” Petitioner has not shown a propensity
t oward behavi or which coul d be deened untrustwort hy.

21. Petitioner has satisfied his burden of proof to show
that he neets the requirenents for a license to sell insurance
inthis state. H s testinony sufficiently refutes any
suggesti on by Respondent that Petitioner is unworthy to sel
i nsurance. Petitioner's status as a |licensed i nsurance sal esman
for the past seven years in this state confirnms his satisfaction
of all relevant requirenents for the |license now bei ng sought.

RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of

Law, it is



RECOMVENDED t hat a final order be entered by the Departnent
of Financial Services granting Petitioner a |license as a
resident life, variable annuity, and health insurance agent.
DONE AND ENTERED this 2nd day of Novenber, 2007, in

Tal | ahassee, Leon County, Florida.

=

R. BRUCE MCKI BBEN

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSoto Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

wwwv. doah. state. fl.us

Filed wwth the Cerk of the
D vision of Adm nistrative Hearings
this 2nd day of Novenber, 2007.

COPI ES FURNI SHED,

Bruce Pel ham Esquire

Robi n Levy, Law O erk

Department of Financial Services
612 Larson Buil ding

200 East Gaines Street

Tal | ahassee, Florida 32399-0333

WlliamJ. Burkett

10177 Sail wi nds Boul evard, South
Unit J101

Largo, Florida 33773-2375

Honor abl e Al ex Sink

Chi ef Financial Oficer

Depart ment of Financial Services
The Capitol, Plaza Level 11

Tal | ahassee, Florida 32399-0300
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Dani el Summer, GCeneral Counsel
Depart ment of Financial Services
The Capitol, Plaza Level 11

Tal | ahassee, Florida 32399-0307

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submit witten exceptions within
10 days fromthe date of this Reconmended Order. Any exceptions
to this Recommended Order should be filed with the agency that
will issue the Final Oder in this case.
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